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4 2(E)(3) NOTICE: MEETING ON SHORT AND INADEQUATE NOTICE,
WITHOUT EMERGENCY - VIOLATION

¢ 3(c) OPEN MEETING: REQUIREMENT VIOLATED BY CONDUCTING
DISCUSSION IN ADVANCE OF SCHEDULED MEETING

¢ 7(0) COMPLIANCE BOARD OPINIONS: NO OPINION ISSUED WHEN
BOARD LACK S SUFFICIENT INFORMATION

¢ 7(E) COMPLIANCE BOARD: FAILURE TO RESPOND, VIOLATION

* Topic numbersand headings correspond to those in the Opinions I ndex (2014 edition) at
http://www.oag.state.md.us/Opengov/Openmeetings/@Miopical_Index.pdf

September 18, 2015

~ Re: Board of Commissioners,
~_Housing Authority of Prince George’s Count?/ _
Sabrina B. Wear, Esq. and Alexa E. Bertinelli, E€gmplainants

Complainants Sabrina B. Wear, Esq. and Alexa Hirg#li, Esq. allege
that the Board of Commissioners of the Housing At of Prince
George’s County (“Board”) violated the Open Meesingct by failing to
give timely notice of its “special” meeting on Mamd April 6, 2015, and by
meeting secretly to discuss and approve a fedemadiydated plan. The
Authority’s executive director responded on belo&ltihe Board.

We have consolidated this complaint with a separabmplaint
submitted by Ms. Wear. That complaint alleges, mgnather things, that the
Board failed to give notice of “special” meetings 2012 and 2013, met
before a public meeting without giving notice, thalteleconference meeting
in 2013 without notice, and conducted its busirtassugh committees that
met without providing notice or adopting minuteS.he Board did not
respond to that complaint within 45 days afterdate our staff sent it. Under
those circumstances, we are to decide the mattidredvasis of the complaint
alone. See § 3-206(d)

! Unless specified otherwise, statutory referencestarthe General Provisions
Article (2014) of the Maryland Annotated Code.
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We address these complaints against the backd®@® CB Opinions
178 (2014Y¥ That opinion involved a “special” meeting that Beard held
in August 2014 without giving proper notice. In fathe Board met that
month after stating in its July meeting agenda thaiould not meet until
September. In its response to that complaint, ierd® stated that its notice
system “did not contemplate” a special meetingt tha violation was “an
inadvertent administrative error,” and that it Isaitce changed its practices.
The two complaints now before us suggest insteat thefore the 2014
complaint, the Board had regularly held “speciaétimgs” without adequate
notice and that the issuance oOMCB Opinions 178 has not resulted in a
change to its practices.

We again find that the Board has violated the B\ctmeeting without
having first provided the public with reasonableaute notice. We also find
that the Board violated the Act by failing to resdoto a complaint. As
explained below, we are unable to resolve all efahegations.

Discussion
1. TheApril 6, 2015 meeting (the Wear and Bertinelli complaint)

Under a federal law applicable to the Board’s lmogigprograms, the
Board must prepare and adopt an annual plan andisiilto the federal
Department of Housing and Urban Development, eyesr. Among other
things, the plan must include for the upcoming disgear the Board’s
policies on certain matters within the Board’s de#sion. 42 U.S.C. 8§ 1437c-
1(b), 24 C.F.R. 8§ 903.7. The Board must also subrfive-year plan once
every five fiscal years; that plan, too, must imiguinformation on the
Board’s policies.ld. at § 1437c-1(a), 24 C.F.R. 8§ 903.6. There isldipu
comment period for the plans.

In March 2015, the submissions show, the Board @ansidering the
contents of its annual plan and a five-year plath lof which it expected to
submit in a consolidated submission on April 1ie Board’'s agenda for its
regularly-scheduled March 23, 2015 meeting predict&pecial board
meeting to approve the Annual Plan [-] propose@:déteek of April 8.”
The Authority’s website did not mention that “spECi meeting.
Complainants submitted comments on Friday, Apriki8hin the deadline.

According to the Board, the Board members did rootficm until
Friday, April 3, that they would meet on the folio\y Monday at five
o’clock to approve the annual plan. At 4:35 p.mtloat Friday—which, we
note, was Good Friday and the beginning of Passes&ff sent an email,
with a meeting notice to be posted “immediatelyg” @mployees at the

2 The opinion is posted ahttp://www.oag.state.md.us/Opinions/Open2013/
90mcb178.pdf.
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housing offices and the Authority’s central offidde notice was not posted
on the Authority’s website. According to the Boafdiaff realized” on
Monday morning “that complainants had not beenfieoktiand promptly sent
an email regarding the meeting.” The email attadioetthe response shows
that it was sent to Ms. Wear, the sole addressdd,:22 a.m., less than six
hours before the meeting. As far as we can tedl nibtice was never posted
on the Authority’s website.

We apply the following standards to assess whetlpeiblic body has
given the “reasonable advance notice” notice regulry the Act:

As for timeliness, we have stated that “the toummst of
‘reasonableness’ is whether a public body givescaonf a
future meeting as soon as is practicable afteast fixed the
date, time, and place of the meeting.OMCB Opinions 83,

84 (2006). A public body has not provided “reasdeab
advance notice” if it knew the deadline by whicméeded to
meet on a certain matter and delayed setting ttee 8@MCB
Opinions 139, 143 (2007). Put another way, when “a meeting
Is scheduled on short notice, as sometimes witelgeired by
unexpected developments, the person responsible for
scheduling [it] must provide the best public notigeder the
circumstances.” 10MCB Opinions 38, 39 (1993). For
example, notice of a meeting one day in advancesigficient
when a public body could have anticipated the reedhe
meeting earlierSee 5 OMCB Opinions at 143.

8 OMCB Opinions 76, 80 (2012)

Here, it is clear that the Board did not need tbtha April 6 meeting
on short notice; it knew at least by March 23 thatould meet during the
week of April 6 and simply delayed setting the daied, anyway, it adopts
plans every year. Even had the need to meet lneexpected, the Board
hardly provided the best notice under the circuntsa.

We therefore find that the Board violated the Act®tice
requirement, § 3-302, by meeting on April 6 withbaving first given notice
reasonably in advance. The Board members comnthisdviolation less
than four months after the Compliance Board found same type of
violation in 8 OMCB Opinions 180. In responding to that complaint, the
Board pledged to change its practices. It should have taken long to
implement that change: very simply, if the Board hat given reasonable
advance notice of a meeting, it must not meet.

We emphasize that it is the Board members, noAttibority’s staff,
who have violated the Act. While “an inadvertedtmanistrative error,” as
the Board claimed last time, perhaps resultederfadilure to post notice, the
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violation lies in the fact that the Board membeet anyway. We see, in the
minutes of the March 23 meeting, that Ms. Wear ghduo the members’
attention her concern that the notice posted inataging area was for the
February meeting only. Responding to that conce&mmember asked staff
to confirm that the Board “compl[ies] with the st&try notice requirements
so that we do not have any notice issues.” Weestghat the Board begin
each meeting with that question.

2. Allegations that the Authority met secretly to discuss its
responses to comments submitted by the public (the Wear and
Bertinelli complaint)

Complainants state that the Board adopted the @iahe April 6
meeting without much discussion and that the Chadmments at the
meeting suggested that the Board had already diedughe plan.
Complainants also state that, although the planhttiteaBoard adopted on
April 6 did not contain responses to the commelmés they had submitted
on April 3, the plan that the Board submitted te Bepartment of Housing
and Urban Development did contain responses. Ftbose facts,
Complainants infer that the Board met in secresetiosessions both before
and after the meeting on th&.6 The Board responds that it discussed the
plans at its March 23 and on April 6 meetings. Bwoard asserts several
times that “[t]here were no decisions made” outsifithose meetings.

The Act applies when a quorum meets to consideigiibsiness, not
just when the public body makes decisiogs § 3-301 (requiring public
bodies to meet in open session) and 8§ 3-101(gylfagobody “meets” when
it “considers”or “transacts” public business). The response sthtgsthe
Chair asked the Board members for their commen#&doy 3 and that staff
and one member incorporated into the plan the Beaedponses to public
comments. While these facts suggest that the Baidrdot discuss the plan
in a closed session, the response does not dietly the allegation. From
the submissions, we are unable to determine whatlyjgorum of the Board
discussed public business in a setting other thamieetings it scheduled as
public meetings.

3. Earlier meetings (the Wear complaint)

Complainant Wear alleges that the Board violatedAbt nine times
with regard to meetings held from July 2012 to J2@®4. We address these
allegations on the basis of the complaint and titacled meeting
documents, because the Board has not submittespange. That in itself
violates the Act.See 8 3-206(b) (requiring public bodies to respon®fmen
Meetings Act complaints).

Some of the allegations involve “special meetings” approve
contracts or agreements (August 1, 2012, despéeatinouncement of a
“recess” in August, and August 23, 2013) or an ahplan (April 5, 2013),
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all allegedly without notice to the public. Ottalegations involve a retreat
in early November 2013 without notice, the practéérolding non-public
“pre-meetings” (referred to in the minutes of thauwary 28, 2013 meeting),
and the Board’s approval of a five-year plan in £20&ithout meeting
publicly. Complainant further alleges that the Bbapnducts its business
through five committees that meet out of the publie, and she has attached
minutes that reflect referrals of matters to vasiacommittees and the
adoption of committee recommendations.

Because we do not have enough information to resdhese
allegations, we will provide the Board with theasilapplicable to each and
refer the Board to the applicable opinions, which @cessible through the
open meetings page on the Attorney General's weebsiwe skip the rules
applicable to “special meeting” allegations onlycéese we have covered
that ground already. As to the allegations thewesglthe Board's statement
to the Compliance Board in 2014 that the Board'steay for publishing
notices “did not contemplate” “special meetingsttamly suggests that the
Board’s notices for these earlier special meetimge also inadequate.

As to “pre-meetings,” it is a violation of the Afr a quorum to
discuss public business in any gathering thati®pen to the public, unless
the public body is performing a function that igpeessly excluded from the
Act. Inthe past, the Compliance Board has exgeetsome skepticism about
what occurs at gatherings described only as “pretimgs.” See 6 OMCB
Opinions 69, 73 (2009)(“While pre-meetings may consist aftters outside
the scope of the Act, we suspect that the oppdxsttminquire into proposed
agenda items of significant interests and exchangii substantive
information is often the more significant motif wipyemeetings occur.”).
Further, the Compliance Board has long made chedra discussion among
a quorum about what to put on a meeting agendaal a meeting subject
to the Act. See 1 OMCB Opinions 157 (1996) (No. 96-3) (city council
violated Act by excluding press from lunch meetingbere council
discussed the agenda for the next meeting). Irt,sh@ublic body violates
the Act when it holds a pre-meeting without noticel discusses its agenda
for a public meeting.

The same rules apply to “retreats”: When a quorsmresent and
discusses public business subject to the Act, itteapplies no matter what
the event is called.See, e.g., 3 OMCB Opinions 122 (2001) (No. 01-10)
(discussing aspects of retreat that were subjdtieté\ct).

Additional rules apply to the allegations that fa@mmittees secretly
conduct the Board’s business. If those committeesi@ated by a bylaw, as
most “standing committees” are, or by a rule, nasoh, or provision of law,

3 Our opinions are posted by volume fatp://www.oag.state.md.us/Opengov
/Openmeetings/board.htm
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then they are themselves public bodies subjedtdAict. See § 3-101(h)
(defining “public body”). If they are not publl@modies, but their meetings
are attended by a quorum of the Board, then thasstings are meetings of
the Board itself and must be held in accordancé Wie Act.See, eg., 8
OMCB Opinions at 79. Whether the Act applies to a particulareting
depends on what function the committee is perfogniout the minutes
provided to us show that at least one committeeudses matters that fall
within the scope of the Act. If it has not donead@ady, the Board should
seek advice on whether the Act applies to its caiers.

Conclusion

In sum, we are left with the impression that theai#s meeting
practices have been somewhat uneven. For the séicoadn the space of
nine months, we have found that the Board violatexl Act by meeting
without having given adequate notice. The Boarddiss violated the Act
by failing to respond to a complaint. Although were unable to resolve all
of the allegations in these two complaints, we hgiven guidance on the
applicable principles.

Under § 3-211, the Board must announce and sumenguigz opinion
and acknowledge receiving it.

Open Meetings Compliance Board

Jonathan A. Hodgson, Esg.
April C. Ishak, Esqg.



